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BRIEF FOR APPELLEES. 


PRELIMINARY 

I 

Appellant’s statement of the case completely ignores 
the report of the Special Master filed August 
23, 1928, upon which the lower Court dismissed appel¬ 
lant’s (plaintiff below) original and supplemental bills 
of complaint. (Rec., pp. 38-49.) Appellant’^ state¬ 
ment of the case also omits all references to documents 
1 to 20, in the writ of certiorari granted by this Court, 
December 21, 1929, upon which in part the lower 
Court entered its order September 27,1928 (Rec.,ip. 200), 
overruling appellant’s (plaintiff’s) petition and:motion 
to set aside the order confirming the Special Master’s 
Report. (Rec., pp. 185-194.) 

Appellant’s statement is therefore unfair | to the 
Honorable Court below, and appellees give their own 
statement of the case as follows: 

i 

STATEMENT 

i 

Appellant (plaintiff below) on March 21j, 1927, 
through her attorneys Michael M. Doyle and Frederick 

9S1-1G— 


i 




2 


A. Thuee, Esqs., filed her original bill of complaint 
against the appellees (defendants) Joseph F. Holland 
and Mary E. Holland, his wife. (Rec., pp. 1-9.) 
She charged that on August 27, 1926, she was the 
owner in fee of Lots 158 and 159 in Square 235 in the 
City of Washington, District of Columbia, improved 
by premises 1316 and 1318 “W” Street, Northwest 
(Rec., j)p. 1-2), and on that day made a written agree¬ 
ment with the defendant Joseph F. Holland whereby 
she conveyed the same to Joseph F. Holland and de¬ 
posited the deed in escrow with her then attorneys, 
Kate P. Johnson and Alfred D. Smith, subject to 
the terms of said agreement (Rec., p. 2): that Joseph 
F. Holland relieve her of the personal management of 
the real estate, take charge and manage the same, 
collect the rents and pay the instalments and other 
charges against the real estate, pay certain personal 
indebtednesses of appellant, in consideration of certain 
fees and commissions therein provided; that in case 
Holland advanced any sums out of his own pocket to 
meet any deficiencies in the rents, appellant should 
repay the same with interest; that Holland should 
account monthly to appellant’s attorneys for all re¬ 
ceipts and disbursements. It was further covenanted 
that the said agreement should remain in force until 
Holland should be paid in full for commissions, interest 
and moneys advanced; that if appellant failed without 
just cause to fulfil any obligation therein assumed 
by her, Holland should be released from all further 
liability and the deed in escrow should be delivered 
to him; otherwise to be null and void. (Rec., pp. 8-9.) 

Appellant further charged that on October 20, 1926, 
acting on the advice of her said attorneys, appellant 
consented that the deed in escrow aforesaid, be de¬ 
livered to Holland and placed on record, for the ex¬ 
clusive purpose of refinancing the property, and re- 
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conveyance to appellant as soon as the refinancing 
should be completed. (Rec., pp. 3, 9.) The! deed 
was so delivered and recorded; and Holland refinanced 
the property (Rec., p. 4), but, according to app'ellant, 
failed to reconvey the property to her. (Rec., 1 p. 6.) 
Appellant charged that Holland wrongfully increased 
the amount of the encumbrances on the real j estate 
without her knowledge or consent (Rec., ppj 5-6), 
collected “a considerable portion of the rent^” but 
refused to account (Rec., p. 5); and refused to give 
her any information regarding the real : estate 
(Rec., p. 5); wherefore she prayed a reconveyance 
against Joseph F. Holland and his wife, accounting by 
Joseph F. Holland, and damages against himi (Rec., 
pp. 6-7). j 

Appellees by answer denied all wrong doing on (Joseph 
F. Holland’s part, full performance of his agreements 
of August 27, 1626, and October 20, 1626, with appellant; 
averred that appellant herself had wrongfully revoked 
Holland’s agency as of March 1, 1627; and Holland 
further tendered himself ready to render another ac¬ 
counting if it could be done without expense jto him 
(Rec., pp. 10-14). 

Thereupon an order was entered September 2j2, 1627, 
referring the cause to a Special Master “to audit and 
state the accounts and dealings between the parties” 
and report his findings to the Court (Rec., p. 23). 

Subsequently, while the cause was still pending before 
the Special Master, Michael M. Doyle and Frederick A. 
Thuee, Esqs., informally withdrew their appearance 
for appellant; and by new counsel , Lambert, Yeatman 
& Horning, Esqs., appellant on March 13, 1628, filed 
her motion for leave to file her supplemental bill of 
complaint (Rec., pp. 23-24) against the ajforesaid 
Joseph F. Holland and Mary E. Holland, his wife, and 
William S. Neal, a new party, charging that there had- 
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been a foreclosure and sale under the second deed of 
trust which the defendant Joseph F. Holland had 
wrongfully placed on her property in the refinancing 
aforesaid (Rec., p. 32); that the appellee (defendant) 
William S. Neal had purchased the same as agent of 
the defendant Joseph F. Holland, and that Holland 
was a trustee and precluded from purchasing said 
property directly or indirectly (Rcc., pp. 32-33); and 
further that the defendant Neal had instituted landlord 
and tenant proceedings against her in the Municipal 
Court for restitution of possession (Rec., pp. 35-36). 
Wherefore plaintiff prayed injunctions pendente lite 
and permanent against said landlord and tenant pro¬ 
ceedings, that the deed of trust and all proceedings 
thereunder be declared null and void, and title quieted 
in appellant (Rec., pp. 33-34). Leave to file was granted. 

Appellees all answered, denying all wrong doing, 
admitting the foreclosure and sale to Neal and land¬ 
lord and tenant proceedings, but denying that Neal 
purchased as trustee for Holland (Rec., pp. 25-31). 

An injunction pendente lite was issued May 9, 1928, 
and on June 15, 1928, by consent of all parties, the case 
was further referred to the Special Master— 

“to take testimony concerning all the matters 
and things embraced in the pleadings, including 
the original and supplemental bills and answers, 
and . . . report to the Court his finding > 

and recommendations touching all the matters 
and things necessary to be presented to the Court 
for a proper, full and final disposition of the cause, 
and for enabling the Court to enter a decree that 
will do substantial and complete justice in 
adjudicating the rights of the parties litigant in 
this proceeding.” (Rec., p. 37.) 

The Special Master filed his report August 23, 1928 
(Rec., pp. 38-49), and stated that he “has carefully 
considered the testimony and finds that the plaintiff’s 
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contentions are entirely without merit” (Rec., |p. 42). 
He expressly found that of the three trusts placed on the 
real estate by the defendant Holland, appellant knew 
of the first two, and was chargeable with knowledge of 
the third; and that all three were proper encumbrances 
(Rec., p. 43). He found that Holland had promptly 
and fully accounted (Rec., pp. 43-44); that appellant 
without just cause had taken away the collection of 
rents from Holland and thereby made it impossible for 
him to keep up the payments on the trust which resulted 
in the foreclosure and sale complained of (Rec.,! p. 44); 
that Neal did not buy as a trustee for Holland; but in 
his own right; and he recommended that the j injunc¬ 
tion pendente lite be dissolved (Rec., p. 44). The 
Special Master also found that throughout the entire 
dealings between the parties, appellant had beeh repre¬ 
sented by counsel, but Holland had not; that no ad¬ 
vantage was taken of appellant (Rec., p. 43), and he 
found against her in Holland’s favor in the sum of 
$2,005.73; and further against her in favor of Holland 
and Neal in the sum of $620.90, costs (Rec., ppi 47-48). 

It further appears of record that Holland did re-, 
convey the real estate to the appellant and deposit 
the same in escrow with the then attorneys for appellant, 
at the same time that he received the deed from said 
attorneys that appellant had previously deposited with 
them in escrow conveying the property to Holland 
(Rec., pp. 36-37). j 

No exceptions to said report having been filed, the 
Court on September 7, 1928, entered its order ratifying 
the Special Master’s Report (Rec., p. 183). 

On September 22, 1928, appellant by new and) different 
counsel, Elwood G. Hubert, Esq. (Rec., p. 184), filed 
her motion and petition to set aside the order of Sep¬ 
tember 7, 1928, aforesaid, for rehearing and review of 

>. 81-G—2 
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her supplemental bill (Rec., pp. 185-194), and therein 
charged that appellant had been called out of the 
jurisdiction on account of the illness of her mother? 
June 12, 1928 (Rec., p. 188: Exhibit A, Writ of Cer¬ 
tiorari), and did not return until July 1, 1928 (Rec., 
p. 188): that when she left the City, George D. Horning, 
Jr., Esq., was her counsel, but that without her knowl¬ 
edge he withdrew his appearance about June 26, 1928 
(Rec., p. 188; Exhibit B, Writ of Certiorari); that she 
did not know of the same until July 3, 192S (Rec., p. 
188) ; that on July 5, 1928, she received a letter from 
counsel for defendants (Houston & Houston) advising 
her that Mr. Horning had withdrawn his appearance, 
and notifying her that they expected to proceed with 
the hearing before the Special Master at the next 
scheduled hearing, July 9, 1928 (Rec., p. 188; Exhibit 
C, Writ of Certiorari); that she appeared at the hearing 
but was not permitted to explain why she was without 
counsel or request a postponement; that she had evidence 
to support the allegations of her supplemental bill, 
but did not have time to subpoena witnesses; that the 
Special Master never requested her to adduce any 
evidence or document at the hearing; and that she had 
suffered great injustice (Rec., p. 189). Appellant 
further averred that she could produce documentary 
evidence and witnesses in support of her supplemental 
bill (Rec., pp. 191-192). 

Appellees filed answer to said motion and petition 
(Rec., pp. 195-199) and therein charged appellant with 
laches, in that she was notified August 30, 1928, that 
motion would be made September 7, 1928, to confirm 
the Special Master’s report, yet she neither filed ex¬ 
ceptions, nor even appeared (Rec., p. 197). They 
denied that appellant ever made any attempt to have 
the hearing of July 9, 1928, postponed, but averred that 
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she appeared voluntarily, took an active part, examined 
appellees’ witnesses, and then refused to testify!in her 
own behalf or produce witnesses or testimony j (Rec., 
p. 195). Appellees filed the corroborating affidavit of 
the Special Master as an exhibit to their answeir (De¬ 
fendant’s Exhibit A, Writ of Certiorari); and denied all 
injustice to appellant (Rec., pp. 195-196). 

The matter was fully argued by counsel upon appel¬ 
lant’s motion based on her petition, and appellees’ 
answer thereto; and after submission to the Court, on 
September 27, 1928, the Court entered its orders denying 
appellant’s motion to set aside the order of September 
7, 1928, aforesaid (Rec., p. 200); dissolving the in¬ 
junction pendente lite obtained by appellant as afore¬ 
said, and referring the cause back to the Special [Master 
to determine the damages, if any, incurred or buffered 
by the defendants by reason of the wrongful suing out of 
said injunction (Rec., p. 200). 

On October 25, 1928, over appellant’s exceptions, the 
defendant Neal obtained an order dismissing the [supple¬ 
mental bill (Rec., p. 202). j 

The Special Master filed his report December 27, 
1S28, assessing substantial damages against appellant 
and her surety, The New Jersey Fidelity & Plalie Glass 

I 

Insurance Company, in the sum of $3,880.90 (Rec., 
pp. 2C6-216). Exceptions were taken both byr appel¬ 
lant (Rec., pp. 267-269) and the surety compafiy; and 
upon the hearing of said exceptions, by order entered 
March 8, 1929, all of appellant's exceptions were over¬ 
ruled (Rec., p. 279). The exceptions of the! surety 
company were overruled in part and sustained in part; 
and the Special Master’s Report as modified was then 
confirmed, and damages assessed against appellant and 
her surety in the sum of $2,120.71 (Rec., pp. 279-282). 
On April 5, 1929, the original bill of complaint was 
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dismissed and appellant noted an appeal in open court 
(Rec., pp. 282-283). 

It is important to note that the New Jersey Fidelity & 
Plate Glass Insurance Company, surety, did not join 
in this appeal. 


ARGUMENT 

It is difficult for the appellees to write a brief in 
opposition in this cause for the reason that the brief 
submitted by appellant is not based upon the record, 
nor does it raise any substantial questions of law as 
applied to the facts. Only two points are really argued 
in appellant’s brief, and they will be disposed of in 
order. 

I. 

Appellant complains that her quondam attorney 
Alfred D. Smith was permitted to testify over her 
objections to certain “confidential communications.” 
The facts are that Mr. Smith testified only as to con¬ 
versations which took place in the presence of a third 
party, the defendant Joseph F. Holland, and in which 
the said third party was an active participant. (See 
record of testimony of Alfred D. Smith, Rec., pp. 76- 
77, 82-90.) 

Under such circumstances the law as to privileged 
communications passes out of the case. This propo¬ 
sition is so elementary that citation of authority is 
supei fluous. 

“There is no privilege as to a communication 
between attorney and client in the presence of a 
third person, or of the adverse party or his at¬ 
torney, and either the attorney or the third 
person who was present may testify in respect 
thereto. A fortiori there is no privilege as to a 
conversation or transaction in which attorney, 
client and a third person participate.” 40 Cyc., 
Witnesses, pp. 2377-2378. 
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II. 

Appellant complains that the Special Mastej* pro¬ 
ceeded to the hearing of July 9, 1928, in spite pf the 
fact that appellant was without counsel or witnesses, 
and desired a postponement until counsel and witnesses 
could be obtained. It is to be remembered that this 
point was raised in the Court below by appellant’s 
petition and motion to set aside the order of September 
7, 1928, (Rec., pp. 185-195) and determined aigainst 
her. The affidavit of the Special Master (Defendant’s 
Exhibit A, Writ of Certiorari) tells the true story of 
what occurred on July 9, 1928, and his affidavit Stands 
unimpeached and uncontradicated: 

I 

• • « • « « • 

“2. In preparation for said hearing, he duly 
sent written notices of the time and place of the 
hearing to plaintiff, her then attorney, George 
D. Horning, Jr., and to the defendants and their 
attorneys. 

“3. On July 9, 1928, all parties appeared at 
10:30 A. M. in affiant’s office in the Rust Building, 
pursuant to said notice. Plaintiff Ida E. Tutson 
appeared in proper person without counsel. 
Affiant at the opening of the hearing read into 
record a letter from George D. Homing, Jr., 
Esq., dated June 28, 1928, announcing his 
withdrawal as counsel for plaintiff; and Counsel 
for the defendants further read into the record 
a letter from their office dated July 3, 1928, to 
plaintiff announcing that they had received a 
letter from Mr. Homing announcing hid with¬ 
drawal. There was also introduced into evidence 
the return registry receipt showing delivery jof said 
letter to plaintiff personally on July 5,j 1928. 
(See Rec. Test., pp. 83-S7.) 

“4. Plaintiff never made any objection to 
proceeding then and there with said hearing. 
She did attempt to explain why she did ncjt have 
an attorney (See Rec. Test., pp. 87, 95); but 
upon motion of counsel for the defendants that 
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evidence was ruled out as not being germane 
to the issue. 

“5. Plaintiff participated freely in the hearing, 
was tendered the right of cross-examining each 
witness and did cross-examine all witnesses 
except Odessa A. Moyse, as appears from an 
examination of the record on the following pages: 

“Cross-examination of William K. Hill, Rec. 
Test., pp. 90-91, 94; 

“Cross-examination of Joseph F. Holland, 
Rec. Test., pp. 122-123; 

Cross-examination of William S. Neal, Rec. 
Test., pp. 130-131; 

“Waiver of cross-examination of Odessa A. 
Moyse, Rec., Test., p. 137. 

“0. Appreciating the disability under which 
plaintiff labored by being without representation, 
affiant as Special Master was particularly solici¬ 
tous to see that no advantage was taken of her 
and was careful to advise her of her rights when¬ 
ever the same were in question. (See Rec. 
Test., pp. 1G2, 115, 123, 137.) 

“7. Affiant as Special Master specifically 
asked plaintiff whether she wished to testify 
(See Rec. Test., p. 137), and she declined. Where¬ 
upon counsel for the defendants made her his 
own witness and examined her at length con¬ 
cerning the subjects-matter of the supplemental 
bill of complaint. (See Rec. Test., pp. 138-145.) 

“8. Plaintiff tendered neither witnesses nor 
testimony at the said hearing. She did say 
that she had a statement of account of rents 
collected from the premises in question, 1316- 
1318 W Street Northwest, and would submit 
said statement under oath within two days after 
the hearing (See Rec. Test., pp. 122-123). This 
privilege was tendered her, but she never took 
advantage of it. Affiant waited until July 14, 
192S, for said statement. Then on that date 
he received a letter from plaintiff advising him 
that she would not submit the statement or 
any other evidence. Thereupon he proceeded 
with his consideration of the case. 
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“9. Affiant further states that the subjects- 
matter of the supplemental bill of complaint 
are the same except for the averment of fore¬ 
closure and sale and the landlord and tenant 
proceedings brought subsequent thereto, as the 
subjects matter contained in part of the original 
bill of complaint; and that all matters contained in 
'the original bill were thoroughly inquired into 
in two previous hearings held before ; affiant 
as the then Auditor of the Supreme Court of 
the District of Columbia, on November 10, 
and 18, 1927, at which plaintiff appeared and 
testified, and was diligently represented by able 
counsel in the person of Michael M. Doyle, 
Esq.” | 

] 

Appellant complains that at the hearing July 9, 
1928, she was not permitted, to show that on January 
16, 1928, at the auction sale of the real estate in question 
under foreclosure of the second deed of trust, the de¬ 
fendant William S. Neal purchased as straw-njian for 
the defendant Joseph F. Holland. To this appellees 
make two answers: 

a. The Special Master expressly found thait Neal 
purchased in his own right, and has a right sd to do 
(Rec., p. 44), and this finding was ratified by the 
Court (Rec., p. 183). 

b. Even if Neal had purchased as straw-man for 
Holland, appellant would have had no complaint, for 
Holland’s fiduciary relation to her as agent had termi¬ 
nated March 1, 1927, by her own act (Rec., pp. 27-28). 

“Washington, D. C., March 1st, |1927. 

NOTICE 

“You are hereby given notice that beginning 
March First 1927, that Joseph F. Holland is 
no longer Agent to collect Rents from my 
property. 



12 


"You will, therefore, pay your rent to me, 
Ida E. Tutson, monthly in advance. 
"Respectfully yours. 


Owner. 

(Sgd) Ida Eloise Tutson”. 

Further the very admission of appellant at the hearing 
of November 18, 1927, when she was represented by 
Michael M. Doyle, Esq., disposes of all claims that she 
might have against Holland as alleged purchaser at 
foreclosure sale. 

See cross-examination of Mrs. Ida Eloise Tutson 
(Rec., pp. 122-123). 

"Mr. Houston: You knew that the contract 
was to remain in force until Mr. Holland was 
repaid? 

"(Mrs. Tutson) A. Yes, sir. 

“Q. And you knew Mr. Holland was not 
repaid? 

"A. He had the property in his hands. 

“Q. You knew you had not repaid him? 

"A. I had not paid him. 

“Q. And you had not made any inquiry as 
to whether he had received sufficient funds from 
the refinancing to pay himself, had you? 

"A. I inquired of the lawyer. 

"Q. Did you inquire of Mr. Holland? 

"A. No, they had it in charge; everything 
was in their hands. 

"Q. Was Mr. Holland there when you applied 
to your lawyer? 

"A. No. . 

"Mr. Houston. Then I move that be stricken 
out. 

"The Auditor. Motion granted. 

"Q. Did you turn over to Mr. Holland the 
collection of the rents? 

"A. I did not. 

"Q. Then you broke your agreement while 
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you owed Mr. Holland money; is that I right? 

“A. Supposedly. 

“Q. Did you ever tender to Mr. Holland, 
or offer to tender to Mr. Holland any moneys 
due him? 

“A. No, I did not.” I 

That under these circumstances appellant chn not 
set up any claim against Holland of fiduciary relation is 
so apparent that again citation of authority | seems 
superfluous. Holland had made the note anti was 
liable for any deficiency (Rec., p. 4). To say that 
appellant could take away from him the rents lout of 
which he was to make the payments on the note, and 

I 

then on foreclosure set up a confidential relationship 
to tie his hands and leave him helpless, is perfectly 
absurd. 

As to appellant’s charge that Holland held money 
of hers at the time of foreclosure, the Special Master 
found rather that she was indebted to Holland. ! (Rec., 
pp. 43-44, 47-48.) ; 

Finally as to the affidavits containing prospective 
testimony which appellant submitted to the! lower 
Court (Rec., pp. 271-279), it is sufficient to note that 
such evidence was only cumulative, and that the lower 
Court found that they did not warrant a re-opening 
of the testimony, and further that under the facts it 
was immaterial anyway whether Neal or Holland 
purchased. 

III. | 

The other assignments of error mentioned by appellant 
are so general and frivolous that they need not be 
noticed. 

IV. j 

Finally, at the conclusion of her brief, appellant 
supplies this Honorable Court with the information 
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that the New Jersey Fidelity & Plate Glass Insurance 
Company, her surety on her injunction bond, has 
already satisfied the decree assessing damages for the 
wrongful suing out of the temporary injunction by 
appellant. The surety company does not join in this 
appeal. 

Appellant persists merely to annoy and harrass the 
defendant Joseph F. Holland, and it is respectfully 
submitted that this appeal is both sham and frivolous. 
Wherefore appellees respectfully ask that the decree 
of the lower Court be affirmed with costs. 

CHARLES H. HOUSTON, 

Attorney for Appellees. 




